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“Defects” Are Everywhere



Digging for Defects

Data shows an explosion of construction defect 

litigation across the country, particularly in 

Texas and Florida.



If You Wait Until You Receive a 

Claim, You Have Waited Too Long



The Declaration: The Best 

Defense is a Good Offense



The Declaration: Amend Early



The Declaration: Limitation on 

Representative Actions



The Declaration: Making 

ADR Mandatory



The Declaration: Defining 

the Preconditions to Suit



Developing an Effective 

Defense Strategy Upon Receiving 

Notice of Claim



▪ An effective defense strategy requires a multi-faceted

approach based on a number of factors, including:

– The type of project and the status of the claimant;

– The applicable governing documents;

– An understanding of the applicable law; and

– Knowledge of potentially applicable insuring agreements and third-

party defense and indemnity agreements.



Typical Construction Defect Theories of Liability

▪ Negligence

▪ Breach of Contract

▪ Breach of Express Warranty

▪ Breach of Implied Warranty

▪ In residential construction cases, a Deceptive Trade Practices Act 

(“DTPA”) is also common



What Law Governs a Construction Defect Claim?

▪ Dependent on the status of claimant and type of project

▪ Texas common law and/or statute (or both) typically govern defect

claims involving non-residential projects

▪ Defect claims involving residential projects are typically subject to

the purview of the Residential Construction Liability Act (“RCLA”)

found in Chapter 27 of the Texas Property Code



In General, Defect Claims Brought by Unit Owners 

and Homebuyers are Subject to the RCLA



Understanding the RCLA

▪ The RCLA applies to “matters arising from” the design,

construction, or repair or a new or existing residence, or an

appurtenance thereto—e.g. a swimming pool;

▪ The RCLA’s purpose is to promote efficient and cost-effective

resolution to construction defect claims.



Main Features of the RCLA

▪ Pre-suit inspection-and-offer process

▪ Limits and controls damages available to claimant

▪ Provides additional defenses to builders



Defect Claims Generally Begin Upon 

Receipt of a Notice of Claim



Significance of Notice of Claim

▪ In defect claims subject to the RCLA, receipt of a notice of claim

begins the pre-suit inspection and offer process

▪ Under that process, a builder/developer is entitled to receive notice

of the defect, an opportunity to inspect the property, and an

opportunity to make an offer to cure the defect

▪ Pre-suit inspection and offer process designed to facilitate early

settlement and potentially cap a claimant’s recoverable damages



Prompt Action is Critical

▪ Tight deadlines under RCLA inspection and offer process:

– Owner must provide notice of defect must be provided to developer/builder 60 

days before suit/arbitration filed

– Developer/builder must inspect within 35 days after receiving notice

– Developer/builder must make offer of settlement within 45 days after receiving 

notice

– Owner must accept/reject offer of settlement within 25 days

– Developer/builder may make supplemental offer within 10 days, if initial offer 

rejected 



Responding to a Notice of Claim

▪ Upon receipt of a notice of claim, a prompt written response is 

crucial and should request the following:   

– multiple inspection dates;

– any evidence of nature and cause of defect; and

– any evidence of nature and extent of necessary repairs.



Preparing for Inspection

▪ Provide written notice of claim to your insurer early, and afford a

carrier rep the opportunity to join the inspection

▪ Identify and provide written notice to any potentially responsible

contractors, subcontractors, or other third-parties and their

insurers, and provide them an opportunity to join the inspection

▪ If possible, consider identifying and retaining expert witnesses

early and have them participate in any inspections



Insurance

▪ Early notice to your insurer is critical because insurance issues can

be a big factor in your defense strategy

▪ It is important to understand your contract documents with

potentially responsible third-parties, as they may owe defense

and/or indemnity obligations

▪ For those that do owe defense and indemnity against a claim, tender

them and their insurers early and often



Example of Tender Letter



The Offer of Settlement

▪ Post-inspection, developers/builder may make an offer of

settlement within 45 days from receipt of the notice of claim

▪ The offer must describe in reasonable detail the repairs to be

made, make a monetary offer of settlement, or offer to repurchase

the property

▪ A claimant may reject the offer if it considers the offer to be

“unreasonable”

▪ If rejected, a supplemental offer may be made, or a party can

stand on its original offer if believed to be “reasonable”



A “Reasonable” Offer of Settlement Can Cap 

Damages and Attorneys’ Fees

▪ Offers of settlement merit careful consideration

▪ If a claimant rejects an offer and the claim proceeds to trial, the

arbitrator/jury will ultimately determine whether the offer was

“reasonable” or “unreasonable”

▪ Rejection of a “reasonable” offer caps a claimant’s damages at the

fair market value of the last offer of settlement and caps attorney’s

fees at the amount incurred prior to rejection



Initiating the Lawsuit

▪ Once the RCLA process has concluded, suit/arbitration may be 

filed (unless you have already amended to include additional 

preconditions)

▪ Before commencing suit, understand what your governing

documents require:

▪ Do the documents mandate litigation or arbitration? If arbitration is required, 

do they specify the number of arbitrators, the method of selecting arbitrators, 

or the arbitration rules that apply?

▪ *Practice pointer—with arbitration, parties are generally free to negotiate/agree

to procedural matters that may contravene the governing documents



The Declaration: Defining 

the Preconditions to Suit



Precondition 1: 

Independent Report 

of Common Areas



Precondition 2: 

Meeting and Vote of Owners



Precondition 3: 

Notice to Respondent



Precondition 4: 

Negotiation



Precondition 5: 

Mediation



The Declaration: Defining the 

Conditions of Suit





Filing for Arbitration

▪ For purposes of this discussion, we will assume arbitration is the

selected dispute resolution method

▪ The first step in commencing the process is filing for arbitration

▪ Many times, contracts or governing documents will specify that the

case is required to be filed with a recognized arbitration service

(e.g. AAA, JAMS, etc.)

▪ *Practice pointer—arbitration services typically require an initial upfront filing fee, which

varies depending on the size of the claim. This fee can be quite large and is independent

of the arbitrator’s fees. Parties can agree to privately select arbitrators outside of these

services to avoid these costs.



Selecting the Arbitrator

▪ As important as jury selection is in litigation—many arbitration can 

be won or lost in arbitrator selection

▪ For construction defect cases, consider whether the arbitrator is 

“consumer friendly” or “builder friendly”

▪ Ask around and make sure you get as much information about an 

arbitrator as possible before proposing!



The Initial Conference

▪ Once an arbitrator is selected, the parties will have an initial

conference to map out scheduling and discovery deadlines and

other procedural issues

▪ Accounting for the needs and size of the case, consider

streamlining discovery to save costs

▪ The purpose of the initial conference is to get to the heart of what

the parties need in discovery to “work up their case”



Working Up Your Case

▪ In construction defect cases, many times it comes down to a

“battle of the experts”

▪ Experts can (and often do) play a large role in the effectiveness of

the presentation of the evidence, as issues are typically highly

technical in nature

▪ The appropriate expert for any given construction defect claim is

case-specific, and identifying well-qualified experts in the right

area of expertise is critical



Understanding and Negating the Damage Model

▪ Experts are most often used to establish or negate liability

▪ Often overlooked, however, is the use of experts to challenge or

negate all or part of a claimant’s damage model

▪ Past costs incurred can sometimes be proved up without experts,

but reasonable and necessary future repair costs generally require

expert testimony

▪ Expert witness firms exist that provide construction-specific

forensic accounting services



Practical Thoughts on Handling The Arbitration Hearing

▪ Trying a construction defect case to an arbitrator varies greatly from trying it to a

jury

▪ Arbitrators generally have significant construction-specific experience and

understand the technical components—so, have your experts get straight to the

point

▪ Many arbitrators admit all evidence (even if inadmissible in litigation), and decide

its weight—thus, expending effort trying to “strike” a piece of evidence may not be

the best use of resources

▪ Arbitrators are not apt to grant pre-trial dispositive motions; however, they can be

effective in bringing forth critical legal issues and shaping the arbitrator’s view of

evidence and testimony



The Declaration: 

Defining the Award





Defining the Award

▪ The arbitrator may grant any remedy or relief that the 

arbitrator deems just and equitable and within the scope of 

this Section 15.09 and subject to Section 15.10 below 

(attorneys fees and costs may not be awarded by the 

arbitrator);



Defining the Award

▪ [I]n no event shall the arbitrator award damages which 

exceed the damages a Claimant would be entitled to under 

Chapter 27 of the Texas Property Code.

▪ In no event may an arbitrator award speculative, 

consequential, or punitive damages for any Claim.
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