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Texas Revised Partnership Act
Ingram v. Deere, 288 S.W.3d 886 (Tex. 2009)

By Justice Craig T. Enoch (Ret.)
Former Texas Supreme Court Justice
Shortly before I retired from the Texas Supreme Court, my colleagues
and I were discussing the nature of our case load. Though over a
century ago Texas adopted the English Common Law, we found
ourselves with a docket composed mostly of cases calling on the court
to interpret statutes, many of which codified, modified or abrogated
the common law. Texas partnership law is one example. And just a
few years into my return to private practice, I was asked to defend a
privately owned health care business against a claim by a doctor that
a partnership rather than employer/employee relationship had been
created, and that this partnership arrangement had been breached.
In Ingram v. Deere, 288 S.W.3d 886 (Tex. 2009), the Texas Supreme
Court had the opportunity to interpret the Legislature’s change
through the Texas Revised Partnership Act of Texas’ common law.
First, quoting from its 1929 case of Donald v. Phillips, 13 S.W.2d 74
(Tex. 1929), the Court recognized that a partnership “presupposes an
agreement” that may, or may not, be in writing. It then noted the
parties’ intention to be partners had to be clearly evident, and the
Court walked through a number of cases, all of which were written
to develop a common law framework for determining whether a
partnership existed. Citing to Coastal Plains Dev. Corp. v. Micrea,
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Inc., 572 S.W.2d 285, 287 (Tex. 1978), the Court identified that
common law framework - a five-factor test to determine whether
a partnership had been formed. But by then the Texas Legislature
had began to tinker.
The Texas Uniform Partnership Act (TUPA), TEX. REV. CIV. STAT. art.
6132b, enacted in 1961, followed major provisions of the Uniform
Partnership Act (UPA). The UPA had been promulgated by the
National Conference of Commissioners on Uniform State Laws
in 1914, and by 1987, the UPA, or substantial parts of it, had been
adopted in every state except Louisiana. See Harry J. Haynsworth,
IV et al., Should the Uniform Partnership Act Be Revised?, 43 BUS.
LAW. 121, 121 (1987). Thereafter TUPA was replaced by the Texas
Revised Partnership Act (TRPA), effective January 1, 1994. Act of
May 31, 1993, 73rd Leg., R.S., ch. 917, § 1, 1993 Tex. Gen. Laws 3887,
3893. TUPA modified the common law and those modifications
carried forward through TRPA. But unlike TUPA, TRPA went further,
bringing under Legislative control the common law’s five partnership
identifying factors, which are: (1) receipt or right to receive a share of
profits of the business; (2) expression of an intent to be partners in
the business; (3) participation or right to participate in control of the

business; (4) sharing or agreeing to share losses of the business
or liability for claims by third parties against the business; and
(5) contributing or agreeing to contribute money or property
to the business. TEX. REV. CIV. STAT. ANN. art. 6132b-2.03(b).
Of interest to the Texas Supreme Court was that while the
common law required proof of all five factors to establish the
existence of a partnership, TRPA presented “a less formalistic
and more practical approach to recognizing the formation of a
partnership.” Ingram, 288 S.W.3d at 886.
As an example, TRPA does not require all five factors be proved
in order to show a partnership existed. TRPA also doesn’t
require any showing of intent to form a partnership, it merely
lists “expression of intent” as a factor. TEX. REV. CIV. STAT. art.
6132b-2.02 and 2.03(a)(2). Yet under the common law, intent
to be partners was the most significant factor, though perhaps
not controlling. Coastal Plains, 572 S.W.2d at 287. And sharing
profits, also considered essential to establish a partnership
under the common law, is not a required showing under
TRPA. Ingram, 288 S.W.3d at 896; compare Friedlander v.
Hillcoat, 14 S.W. 786, 787 (Tex. 1890). On the other hand, the
comments to TRPA suggest that the traditional significance of
sharing profits as well as control over the business may remain
dominant. TEX. REV. CIV. STAT. art. 6132b-2.03 Comment of
Bar Committee.
In the end, the Court in Ingram did not fully shed its common
law cloak. It suggested TRPA’s factors really were proxies for
the common law requirement of intent. And after examining
the statutory language and accepting that TRPA abrogated
the common law’s requirement of proof of all five factors, the
Court held that to determine whether a partnership existed,
courts are to consider the totality of the circumstances.
With deft movement, the Court suggested that, afterall, the
Legislative changes were actually “foreshadowed in Texas case
law.” Quoting then Justice Jack Pope, the Court wrote:
No single fact may be stated as a complete and final test
of partnership. Each case must rest on its own particular
facts and the presence or absence of the usual attributes
of a partnership relation. The earlier Texas rule indicated
that profit sharing was the controlling test. We think it
is now generally held that such a test is not all-inclusive
and controlling . . . . The absence of an express provision
obligating the parties to share in the losses is also important
and indicates that no partnership existed. But this feature
too is not controlling.

“In the end, the Court in Ingram did not fully
shed its common law cloak. It suggested TRPA’s
factors really were proxies for the common law
requirement of intent.”

Davis v. Gilmore, 244 S.W.2d 671, 673–74 (Tex. Civ. App—San
Antonio 1951, writ ref’d) (citations omitted).
The Court, in Ingram, ended the discussion with words of
caution:
We note the difficulty of uniformly applying a totalityof-the-circumstances test, . . . but we cannot ignore the
Legislature’s decision to codify the essential common
law partnership factors in TRPA without specifying that
proof of all or some of the factors is required to establish
a partnership. Yet, we can provide additional guidelines
for this analysis. Of course, an absence of any evidence of
the factors will preclude the recognition of a partnership
under Texas law. Even conclusive evidence of only one
factor normally will be insufficient to establish the
existence of a partnership. To hold otherwise would create
a probability that some business owners would be legally
required to share profits with individuals or be held liable
for the actions of individuals who were neither treated
as nor intended to be partners. The Legislature does not
indicate that it intended to spring surprise or accidental
partnerships on independent business persons, if, for
example, an employee is paid out of business profits with no
other indicia of a de facto partnership under TRPA. On the
other end of the spectrum, conclusive evidence of all of the
TRPA factors will establish the existence of a partnership
as a matter of law. The challenge of the totality-of-thecircumstances test will be its application between these
two points on the continuum.
Ingram, 288 S.W.3d at 903-904 (citations omitted).
Over the years a number of historically established Texas
common law principles have been codified, modified or
abrogated by the Texas Legislature. Partnership is only one of
many examples. As Ingram shows, when looking at the new
statutory overlay of an established common law framework,
the statute controls, but the thought courts have given to the
issues over the years remains instructive. 

Click here for the full text of Ingram
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