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As discussed in our News Alert issued on March 27, 2020 (“Your Contract and Coronavirus: Now What?”), the
applicability of force majeure clauses (as well as similar defenses to contract enforceability such as impossibility and
impracticability) in light of the COVID-19 pandemic requires detailed examination and analysis of the particular clause
itself, the circumstances at issue, and the case and statutory law in the relevant jurisdiction(s). In this article, certain
considerations are examined that should be taken into account when interpreting such provisions contained in contracts
governed by New York law. To that end, this News Alert focuses on the same as an augmentation to the March 27, 2020
News Alert.

Force Majeure
Generally, a court applying New York law may interpret force majeure clauses more narrowly than under the laws of many
other jurisdictions (for example, those jurisdictions discussed in the March 27, 2020 News Alert). In particular, a court
applying New York law may require that the event be specifically included in the force majeure clause.[1] If there is a
general or catch-all statement in the force majeure clause, a court applying New York law may require that the event at
issue be closely related to those specifically included in the force majeure clause (the application of the doctrine of
ejusdem generis).[2] Further, even if it is determined that the event qualifies for the force majeure clause at issue, a court
applying New York law may also require a demonstration that the performance is objectively impossible or that the
event at issue actually prevents a party’s performance.[3] Beyond the impossibility standard, a court applying New York
law may also require that the event was unforeseeable (regardless of whether they type of event is specifically included
in the force majeure clause).[4]

Impossibility/Impracticability
Similarly, a court applying New York law may also interpret the contractual defenses of impossibility/impracticability and
frustration of purpose more stringently than under the laws of many other jurisdictions (for example, those jurisdictions
discussed in the March 27, 2020 News Alert). In particular, as with force majeure provisions, a court applying New York
law may require demonstration that the performance is objectively impossible.[5] Beyond the requirement of actual
impossibility, and again as with force majeure provisions, a court applying New York law may also require that the event
was unforeseeable.[6]

Conclusion
While a court applying New York law may interpret force majeure clauses (as well as similar defenses to contract
enforceability such as impossibility and impracticability) more narrowly than under the laws of many other jurisdictions, it is
still crucial that any analysis involve a detailed examination of the particular clause itself and the circumstances at issue.
This News Alert focuses specifically on New York law. For more generalized analysis and conclusions, please
see the News Alert published on March 27, 2020 entitled “Your Contract and Coronavirus: Now What?”
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