
Pipelines are crucial to the U.S.
Economy.
Whether heating our homes and

businesses or providing the energy
supplies for cars, trucks, trains, and
airplanes, the transportation of energy
products via natural gas and liquid
pipelines is critical to our way of life.
During the Third Annual Legal Issues
and Policy Roundtable, which was
attended by pipeline CEOs and held
in Annapolis, Maryland in July of
2005, then-U.S. Transportation Sec-
retary Norman Y. Mineta singled out
pipelines as the “unsung heroes of our
economy.”1 Since that time, numerous
administration and congressional offi-
cials have come to better understand
the critical role played by our nation’s
pipeline infrastructure. In many
respects, the pipeline infrastructure
fulfills the same role for energy prod-
ucts as the Eisenhower Interstate
Highway System fulfills for commer-
cial motor vehicles. True, the develop-
ment of the pipeline infrastructure
was not the result of a government
program, but these “energy high-
ways” crisscross the nation and to a
casual observer appear very similar to
the interstate highway system. In fact,
more than one confused observer has
asked why the federal agency respon-
sible for regulating pipelines would
have maps of the interstate highway
system on their walls?
Pipelines are the “arteries of the

Nation’s energy infrastructure, the
safest and least costly way to transport
energy products . . . [and] provide the
resources needed for national defense,
heat and cool our homes, generate
power for business and fuel an unpar-

alleled transportation system.”2 Prod-
ucts transported through the more
than 2.3 million miles of regulated
lines account for approximately 64 per-
cent of the total energy products con-
sumed in the United States each year.3
When one considers the sheer vol-

ume of shipments transported safely
each day by pipelines, it is easy to see
why for over fifty years this mode of
transportation has provided our nation
with the safest, most cost effective, and
most reliable mode of transportation
for large volume energy shipments. A
transportation system devoid of the
approximately 2.3 million miles of pipe
would make the transportation of
energy products a daunting logistical
challenge. For example, a single
pipeline transporting 150,000 barrels
per day moves a volume equivalent to
750 tanker trucks, or a train of seventy-
five rail tank cars.4
In addition, according to the Bureau

of Transportation Statistics 2001
Annual Report, sixteen pipeline trans-
portation fatalities occurred in 2000.5
By contrast, other modes of trans-
portation incurred significantly high-
er fatalities for goods shipped, espe-
cially when analyzed for deaths per
billion tons shipped.
Given the capacity constraints fac-

ing our national highway and rail sys-

tems, coupled with the prohibitive
costs and higher risk of transporting
such massive shipments of flammable
gases and liquids, it is easy to see why
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Greetings from the Nation’s Capital!
Section members have been working
hard to set up our fall calendar.
Upcoming events include the John T.
Stewart Memorial Writing Competi-
tion, run by honorary board member
Bernard Diederich. The competition
will be open to all law students on
any transportation topic, and there is
a cash prize as well as a DC recep-
tion for the winner. In other news,
Nancy Kessler, a senior attorney-
advisor in the Department of
Transportation’s Office of General
Counsel, has taken over as secretary
for T&TLS. Welcome Nancy! Nancy
is already planning a luncheon pro-
gram entitled “Shrinking the Carbon
Foot-print: Aviation Industry
Challenges,” to be held on Friday,
September 7 from 12-1:30 p.m.
Please see our advertisements for
both the writing competition and the
lunch program later in this edition.  

We are always looking to hear from
you as far as what types of events
and articles that you favor, so don’t
hesitate to contact us with any input
you may have! v
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Truck Rail Water Pipeline
Deaths 5,282 937 119 16
Ton Miles
(Billions) 1,249 1,546 646 853
Deaths/
Billion Ton 4.229 0.606 0.135 0.018
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the national pipeline system is critical
to our economy.
Pipelines carry two major types of

energy sources: gas and hazardous
liquids. Although natural gas and
refined petroleum products account
for the vast majority of materials
moved through pipelines, hydrogen,
carbon dioxide, ethanol, and other
products are also routinely shipped
via pipeline. Pipeline nomenclature
varies somewhat depending upon
whether it is a liquid or gas line, but
all pipelines can be generally grouped
into gathering, transmission, and dis-
tribution categories based upon their
particular function. For instance,
pipelines that collect the product from
the sources, either from wells on land,
wells offshore, or from shipping, are
gathering lines. Transmission lines
transport the products to power
plants, large industrial customers,
and to municipalities and distant mar-
kets, such as airports or to tank stor-
age at fuel terminals, for further dis-
tribution. Distribution lines transport
natural gas to industrial customers,
which then deliver the gas to busi-
nesses and homes. 

Federal Government Oversight of
the Pipeline Industry.
On December 29, 2006, following

months of intense negotiations
between the Bush Administration and
numerous congressional committees,
the President signed into law the
Pipeline Inspection, Protection, En-
forcement, and Safety Act of 2006,
commonly referred to as the “PIPES
Act.” The PIPES Act reauthorizes the
Pipeline and Hazardous Materials
Safety Administration (PHMSA)
through 2010. This article will analyze
the PIPES Act and preceding legisla-
tion that has formed the pipeline
oversight program in place today. In
order to place the PIPES Act in its
proper context, the article will also
discuss the history and role of federal
oversight of the pipeline industry. 
PHMSA is responsible for overseeing

the safety of approximately 2.3 mil-
lion miles of interstate liquid and gas
pipelines. To many PHMSA, pro-
nounced “(Fim·Sá),” is a new agency
within the U.S. Department of
Transportation (DOT). In reality, it has
been around for a very long time,
albeit under different names. Today’s
organization was created in 2004 fol-
lowing passage of the Norman Y.
Mineta Research and Special Pro-
grams Reorganization Act.6
Since its creation in 1966, the DOT

has been responsible for coordinating
all transportation activities and policy
within the country. The department
consists of various policy and admin-
istrative offices within the Office of
the Secretary as well as numerous
operating modal administrations
charged with carrying out the regula-
tory and operational oversight of the
transportation industry. During the
first George W. Bush Administration
(2000-2004), those semi-autonomous
modal administrations included:

• Federal Aviation Administration
(FAA);7

• Federal Highway Administration
(FHWA);

• Federal Motor Carrier Safety
Administration (FMCSA);8

• Federal Railroad Administration
(FRA);

• Federal Transit Administration
(FTA);

• Maritime Administration
(MARAD);9

• National Highway Traffic Safety
Administration (NHTSA);

• Research and Special Projects
Administration (RSPA);

• Saint Lawrence Seaway Develop-
ment Corporation;10 and

• United States Coast Guard
(USCG).11
By mid-2004, Transportation Sec-

retary Mineta announced that a reor-
ganization of RSPA and its offices
(Volpe Research Center, the Office of
Hazardous Materials Safety (OHMS),
the Office of Pipeline Safety (OPS),
Transportation Safety Institute (TSI),

and the Office of Emergency
Transportation (OET)) was required
in order to increase the effectiveness
of these programs. The reorganization
proposal submitted to Congress—The
Norman Y. Mineta Research and
Special Programs Reorganization
Act—which was subsequently named
in his honor, divided RSPA into two
distinct operating administrations,
the Research and Innovative Tech-
nologies Administration (RITA) and
the Pipeline and Hazardous Materials
Safety Administration (PHMSA).
PHMSA itself contains several sub-

offices, but the two most recognizable
are the Office of Hazardous Materials
Safety (OHMS) and the Office of
Pipeline Safety (OPS). The offices
work together to oversee the secure
movement of hazardous materials by
pipelines with OPS leading the effort
in establishing pipeline safety policy
and enforcing the various pipeline-
specific congressional mandates. This
now allows a single entity to concen-
trate on transportation of dangerous
goods by all modes of transportation. 

A Stepping Stone to the PIPES Act:
Pipeline Safety Improvement Act
2002.
Although there has been much leg-

islation affecting pipelines over the
years, perhaps none was as far reach-
ing as the Pipeline Safety Improve-
ment Act of 2002 (“PSIA”). Signed
into law on December 17, 2002, PSIA
reauthorized the pipeline safety pro-
gram from 2002-2006. To many how-
ever, PSIA wasn’t simply the most
recent in a long strong of pipeline
authorizations; it was a piece of legis-
lation with sweeping mandates and
impacts upon the industry. Moreover,
the final language was only reached
after contentious, and at some points
heated, debate. Nonetheless, PSIA is
now seen as the vehicle through
which pipeline safety oversight came
of age. According to Vice-Admiral
Thomas J. Barrett, USCG (Ret.), the
current Administrator of PHSMA,
PSIA was a “most important mile-
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ENFORCEMENT AND CONSUMER
PROTECTION

Airline Overscheduling Invest-
igation
In May, the Department of

Transportation’s (DOT) Office of
Aviation Enforcement and Proceed-
ings sent letters to 15 airlines that, in
the first quarter of calendar year
2007, had chronically late flights.
The flights at issue were those that
operated at least 45 times over the
three month period and arrived at
the gate late (defined as more than
15 minutes past their published
arrival time) more than 70 percent of
the time during that period. The
Enforcement Office considers the
continued publishing of schedules
that list chronically late flights to be
unrealistic scheduling in violation of
14 CFR § 399.82 as well as an unfair
and deceptive practice prohibited by
49 U.S.C. § 41712. Within the next 90
days, the carriers must adjust their
schedules or operations for each
chronically late flight such that their
schedules are made realistic, or risk
immediate enforcement action.

Airline Oversales and Denied
Boarding Compensation Rule-
making
On July 10, the DOT issued an

Advance Notice of Proposed Rule-
making seeking comments on
amending the rules relating to over-
sales and denied boarding compen-

TransLaw News
AVIATION MATTERS

Compiled by Nancy Kessler,
Senior Attorney-Advisor,

U.S. Department of Transportation

These highlights of aviation legal matters
will bring practitioners up to date 
on the latest U.S. Department of

Transportation initiatives.
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stone ... [because] it set the stage in
law for a systems approach to man-
aging and reducing pipeline risks.”12
For the first time, legislation was pro-
posed and enacted which adopted a
systematic, risk based, management
approach to the pipeline safety pro-
gram. PSIA started what is today the
centerpiece of PHMSA’s regulatory
programs, using scientific data to
quantify and address the inherent
risks and resulting potential conse-
quences associated with transporting
large quantities of energy products
through pipelines. PSIA remains the
foundation upon which PHMSA’s
programs, and the resulting PIPES
legislation, are based.  This section
discusses the key PHMSA programs
established by PSIA.

Integrity Management Programs
Under PSIA, PHMSA was entrust-

ed with issuing regulations that pre-
scribed standards for the implemen-
tation of an integrity management
program. Shortly after the passage of
the Act, PHMSA complied with PSIA
requirements and promulgated regu-
lations setting forth the baseline stan-
dards for integrity management pro-
grams for pipelines in high conse-
quence areas (HCAs) and the ele-
ments of the integrity management
program.13 
For the first time, pipeline opera-

tors were required to prepare and
implement “integrity management
programs” for gas and liquid pipe-
lines in HCAs.14 This law, still in
effect today, requires each operator of
a pipeline facility to assess gas trans-
mission pipeline segments in approx-
imately 20,000 miles of highly popu-
lated areas for safety threats, such as
incorrect operation and corrosion,
and implement a written integrity
management program to reduce the
risks. Specifically, an integrity man-
agement program is a “set of safety
management, analytical, operations,
and maintenance processes imple-

mented in an integrated and rigorous
manner in order to assure operators
provide protection for HCAs.”15
The integrity management rules for

natural gas differ slightly from the
hazardous liquids integrity manage-
ment rules due to significant varia-
tions in consequence management
arising from the different properties
of each type of line. For example, a
natural gas pipeline rupture usually
results in vertical venting of product
into the atmosphere, whereas a liquid
pipeline rupture generally results in
the product runoff conforming to the
topography of the surrounding earth.
Thus, the definitions for HCAs for
natural gas and hazardous liquid
pipelines differ based on the potential
safety concerns each poses. HCAs for
natural gas pipelines are defined as
those highly populated and con-
densed areas or those areas that lie
within 100 yards of a building or well
defined outside area, such as a park
or outdoor theatre.16 For liquid
pipelines, HCAs include commercial-
ly navigable waterways; high popula-
tion areas17 with 50,000 or more peo-
ple or a population density of at least
1,000 people per square mile; other
populated areas, with a concentrated
population as defined by the Census
Bureau; and “Unusually Sensitive
Areas.”18 
As required by PSIA, PHMSA regu-

lations set forth the baseline stan-
dards for integrity management pro-
grams for pipelines in HCAs and the
elements of the integrity manage-
ment program.19 Specifically, the reg-
ulations identified and described four
acceptable baseline assessment meth-
ods to assess the integrity of the
pipelines: 

1) internal inspection, also known
as inline inspection, ILI, and pig test-
ing20;

2) hydrostatic pressure testing; 
3) external direct assessment,

which includes data gathering, ana-
lyzing, and post assessment evalua-
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tion; and 
4) any other method that can pro-

vide an equivalent understanding of
the pipe’s condition.21
The integrity management program

elements, contained in 29 CFR Part
195 must, at a minimum, include the
following: 

1) identify all HCAs; 
2) develop a baseline assessment

plan that identifies the potential
threats to the pipeline by using the
above described methods; 

3) integration of assessment results
with other relevant information to
improve understanding of the pipe’s
condition; 

4) repair of pipeline defects found
by the assessment results within cer-
tain deadlines; 

5) conduct periodic baseline
reassessments; 

6) take measures to prevent and
mitigate threats to the HCAs, such as
reducing third party damage; and 

7) maintain records that document
compliance with the program.22
Assessments of all pipelines that can

affect HCAs must be completed by
December 17, 2012. Note the specific
use of the words “that can effect” are
intentionally broad. 
PSIA requires periodic reassess-

ments of the pipelines within seven
years.23 Along with reassessing the
pipes, operators must implement pre-
ventive or mitigative measures to
address the most significant threats
identified by the risk analysis. These
include improving corrosion control
monitoring; enhancing control center
operator training; installing automatic
shut-off valves; improving leak detec-
tion system capability; conducting
emergency drills with local emer-
gency responders; and replacing pipe
segments with pipe of heavier wall
thickness.24

Operator Qualification Programs
PSIA also required pipeline facilities
to develop and implement qualifica-

tion programs for individuals per-
forming sensitive tasks.25 After
receiving input from industry leaders
and state and federal regulators,
PHMSA set forth regulations for oper-
ator qualification (“OQ”) require-
ments that apply to individuals who
perform operations or maintenance
tasks that affect the operation or
integrity of the pipeline.26 The
pipeline operator must evaluate and
assess whether an individual can per-
form the covered tasks and recognize
and react to abnormal operating con-
ditions.27 An evaluation can consist of
a written examination, oral examina-
tion, work performance history
review, or observation during perfor-
mance on the job, on the job training,
or simulations.28 An operator must
document the qualification methods
and the individuals who are qualified,
the tasks they are qualified to per-
form, and the dates of current qualifi-
cation.29 Federal and state pipeline
inspectors must ensure that operators
are evaluating their employees and
contractors.30 If the inspections reveal
violations of the OQ requirements,
enforcement actions will be taken pur-
suant to current agency policy.

Public Awareness Programs
Pipeline operators must conduct

public awareness programs to edu-
cate the public on various issues,
including the use of the “One-Call”
system prior to excavation and other
damage prevention activities, the haz-
ards associated with unintended
releases from the pipeline facility, the
physical indications that such a
release may have occurred, the steps
to be taken for public safety in the
event of a release, and how to report
an event.31 The program must be
implemented in accordance with the
American Petroleum Institute’s (API)
Recommended Practice (RP) 1162.32
In this continuing education pro-

gram, operators must include ways to
advise affected municipalities, school

districts, businesses, and residents of
pipeline facility locations. Addition-
ally, operators must review their pro-
grams for effectiveness and modify
the program as necessary. In June
2006, PHMSA issued an advisory
opinion to inform operators how to
submit their written public awareness
programs to PHMSA for review.33

Additional elements of PSIA
PSIA impacted pipeline safety in

numerous other ways. For instance,
penalties for violations of safety stan-
dards increased by 400 percent from
$25,000 to $100,000.34 Agencies are
required to work together to formu-
late a program of research, develop-
ment, demonstration, and standard-
ization to enhance the integrity of
pipeline facilities.35 Employees are
protected from discrimination if the
employee provides information to an
employer or the government about a
violation of pipeline safety.36 Oper-
ators must provide the secretary with
a map of pipelines for use in creating
a national pipeline mapping system.37

PSIA’s Impact
Thanks to the regulations estab-

lished by PSIA and PHMSA’s over-
sight, pipeline failures and accidents
have declined over the last five years.
From 1996–2000, an average of sixty-
two serious incidents was recorded.38
This number declined to an average of
forty-five incidents from 2001–2006.
The success of PSIA belies the
extremely high level of concern and at
times outright opposition against the
bill as it progressed through congress.
At the end of the day, however, all
agree that PSIA worked, and worked
well. As declared by Congressman
Petri, the “2002 safety bill was an
overwhelming success.”39 Against
this backdrop, PHMSA began draft-
ing the next reauthorization bill dur-
ing the Summer of 2005 for congres-
sional consideration prior to the expi-
ration of PSIA on September 30, 2005.
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The PIPES Act
Internal drafting of a new reautho-

rization bill to carry PHMSA forward
may have begun in 2005, but it was
suddenly and unexpectedly interrupt-
ed by Hurricanes Katrina and Rita.
The Bush Administration’s reautho-
rization proposal was delayed by
almost six months while the agency
was consumed with facilitating, and
in many cases, directly supervising
and directing, critical pipeline infra-
structure repair and hazardous mate-
rials transportation into and out of the
affected areas in the storms’ after-
math. While the hurricanes may have
delayed the submission of the pro-
posed legislation, they provided the
agency, and the Bush Administration,
with an opportunity to modify the
proposed legislation, taking into
account many lessons learned during
the intervening period.
The PIPES Act widens previous leg-

islative requirements by placing more
emphasis on damage prevention,
enhancing state programs’ oversight
of pipelines, and clarifying PHMSA’s
responsibilities during natural disas-
ters.40 As stated by Representative
Don Young of Alaska, it “keeps us
moving in the same positive direction
as the 2002 pipeline bill.”41 The bill
was first introduced in the House of
Representatives on July 13, 2006 by
Representative Young, then-chairman
of the powerful House Transportation
and Infrastructure Committee and
Representative Thomas Petri of
Wisconsin, then-chairman of the
House Subcommittee on Railroads,
Pipelines, and Hazardous Materials.42
The new draft legislation would not,
however, be a replay of the con-
tentious 2002 PSIA. While there were
some compromises made, the bill
quickly negotiated the various com-
mittees and was passed by voice vote
in the House on December 6, 2006. The
PIPES Act was passed by the Senate by
unanimous consent on December 7,
2006 and President Bush signed the act
into law on December 29, 2006. 

The remainder of this article will
explore the key components of the
PIPES Act, its potential impact, and
the ways in which practitioners and
companies that stand to be affected by
the act can still influence the regula-
tions that will be promulgated by
PHMSA. 

Executive Confirmation
One far-reaching, and perhaps the

least understood, impact of the PIPES
Act on pipeline operators is the new
requirement that companies submit a
statement by a senior company execu-
tive attesting to the accuracy of annu-
al and semi-annual pipeline integrity
management program performance
reports.43 Although PHMSA must
establish procedures for certification
before implementation of this pro-
gram will occur, the law requires the
executive to attest to PHMSA that
they have personally reviewed the
report and, to the best of the execu-
tive’s knowledge, the report is true
and complete. According to Admiral
Barrett, PHMSA “needs to increase
management’s accountability and
place additional attention on the
importance of having more precise
information to target safety risks.”44
Considered by some to be a Sarbanes-
Oxley “lite” for pipelines, the
agency’s intent is to ensure executive
accountability over integrity manage-
ment programs without the need to
increase the agency’s enforcement
resources in light of several instances
where senior company executives had
not provided sufficient oversight of
their company’s programs.

Damage Prevention
The PIPES Act focuses on damage

prevention from construction activi-
ties. According to PHMSA, construc-
tion related damages have increased
by 50 percent from 1996 to 2005.45 By
contrast, Virginia and Minnesota,
states which already have strong
damage prevention programs in
place, have seen a 50 percent reduc-

tion in construction damage.46 By
enforcing the practice of calling before
digging, both of these states have
fewer than three damages per 1,000
call tickets.47 The success of these
state programs influenced many of
the third party damage prevention
provisions adopted in the PIPES Act.
Section 2 of the PIPES Act provides

for significant additional protocols
and authorizes the assessment of a
civil penalty by state agencies in order
to address incidents arising from
damage caused by construction-relat-
ed activities.48 A person who engages
in demolition, excavation, tunneling,
or construction in the vicinity of a nat-
ural gas or hazardous liquid pipeline
must first use the state’s One-Call sys-
tem to establish the location of the
underground pipeline, cannot disre-
gard the markings established by a
pipeline operator, and is required to
promptly report pipeline damage.
Any pipeline operator who fails to
respond to a location request to pre-
vent damage or who fails to take rea-
sonable steps to ensure accurate
marking is subject to civil penalties
for One-Call violations. By expanding
what PSIA first began in 2002, the new
law is applicable to excavators and
operators alike and seeks to reduce
the number of violations, and in turn,
reverse the increasing trend of excava-
tion incidents. Although the program
is designed to address third-party
damage, operators must also continue
to pay close attention to these new
requirements in order to avoid an
enforcement action.
As a part of this new national pro-

gram, the Common Ground Al-
liance49 (CGA) and PHMSA obtained
a national three digit number from the
Federal Trade Commission to facili-
tate ease of use. Launched by CGA
and current Secretary of Transporta-
tion Mary Peters on May 1, 2007 dur-
ing a public event on the National
Mall in Washington, D.C., “811” went
live across the country thereby replac-
ing numerous toll free “800” numbers

PIPES continued on page 8
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which varied from state to state.
The PIPES Act also contains incen-

tives in the form of grants for states to
implement damage prevention pro-
grams to reduce excavation damage
to pipelines. States, which oversee 90
percent of operator compliance, had
complained that ever-increasing fed-
eral oversight and regulatory respon-
sibilities were unfairly requiring them
to absorb cost increases associated
with carrying out the program.50 In
response, the PIPES Act increased the
federal share in grants for state pro-
grams from 50 percent to 80 percent.
In order to be eligible to receive
grants, states must demonstrate that
they have made substantial progress
towards establishing an annual
pipeline safety program certification
and a qualified damage prevention. 
The act also makes a grant available

to promote public education and
awareness of the One-Call national
excavation damage prevention phone
number, 811.51 The secretary is en-
trusted with the authority to choose
the appropriate entity to conduct this
program and is authorized to spend $1
million through September 30, 2008. 

Low-Stress Pipelines
In February 2006, approximately

270,000 gallons of oil leaked into
Alaska’s Prudhoe Bay, the largest spill
in the region’s history. 52 In response to
the Prudhoe Bay oil spill, the PIPES
Act provides for new federal oversight
of previously unregulated low-stress
(i.e., low-pressure) hazardous liquid
pipelines.53 The cause of the spill was a
dime-size hole in a corroded low-stress
pipe which some believe was caused
by inadequate operating and mainte-
nance procedures by the operator of
the pipeline. Due to the winter climate
and the small size of the leak, the event
went undetected for five days before a
field worker smelled crude oil, result-
ing in damage to over two acres of
land. To make matters worse, addition-
al pipe defects were uncovered by the
operator following new inspections

mandated by PHMSA. 
As a result of this incident, congres-

sional pressure was immense and
stringent language was inserted into
the act, mandating coverage of all
low-stress lines. Previously, the
agency had exempted lines, regard-
less of size, operating at less than
eighty percent of maximum operating
pressure (MAOP) because they had
low probability for a major safety acci-
dent. PHMSA had already proposed
expanding the new safety require-
ments in order to cover additional
miles of lines operating in or near
environmentally sensitive areas and
the agency’s formal public proposal,
begun in 2004 and made public in
August 2006, proposed safety require-
ments addressing the most common
threats to the integrity of the low-
stress rural lines: corrosion and third-
party damage. The proposal did not
however cover smaller lines in rural
areas away from environmentally
sensitive areas where risks were con-
sidered minimal.54
The PIPES Act now requires

PHMSA to complete the rulemaking
and issue regulations by December 31,
2007 and such regulations are to com-
ply with the act’s requirement that all
low-stress lines be covered. However,
perhaps one fact lost in the public out-
cry following the Prudhoe Bay spill is
that most low stress lines are very
small in diameter and short in dis-
tance and thus, any leak would not
approach the amount of crude oil
released by the 34-inch line on
Alaska’s North Slope. Requiring all
lines to adhere to the full spectrum of
regulatory oversight may in fact
prove counterproductive to overall
production capabilities as many
smaller operators may find marginal
lines are no longer profitable. 

Transparency
The PIPES Act ensures the trans-

parency of pipeline safety enforce-
ment.55 By December 31, 2007,
PHMSA must provide to the public a

monthly updated summary of all
pipeline enforcement actions taken.
This monthly report will give the pub-
lic “valuable insight into areas where
problems exist, and [give] pipeline
operators a forum to demonstrate
they have been corrected.”56 

Excess Flow Valves
Another important aspect of the

PIPES Act is the requirement that
PHMSA prescribe minimum stan-
dards for integrity management pro-
grams for distribution pipelines.57
The minimum standards require
operators of natural gas distribution
systems to install excess flow valves
(EFVs) and report annually on the
number of excess flow valves
installed on single family residence
service lines connected to natural gas
distribution systems. EFVs are
designed to prevent explosions by
shutting off gas flow when a service
line ruptures. 
However, PHMSA vigorously

opposed this prescriptive requirement
as misguided and instead argued that
while EFVs appear to work in certain
cases, they do not represent a major
breakthrough in safety technology
and in some cases, may cause more
harm than good. EFVs are designed to
close a one-way check valve when a
massive leak is detected, in theory
shutting off the flow of gas to a resi-
dence. While the valve is effective
against a guillotine break in a line
close to the foundation of a residence
such as may occur from excavation,
the valves are wholly ineffective
against most common leaks, such as
occurs when a pilot light is extin-
guished, or a leak occurs from a
breach of the pipe. In these cases the
residence will still fill with gas and
therefore EFVs may provide a false
sense of security. Moreover, the quali-
ty and impurities commonly found in
natural gas in various geographic
locations around the country may in
fact render installation of EFVs futile.
Finally, the valves will not generally
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work if installed on master meter and
liquefied petroleum gas systems. 
Despite the PIPES Act’s language,

which allows the agency to decide
through rulemaking which lines will
be exempted58, the agency has
already hinted in a letter to Senator
Lautenberg59 that it has decided to
cover all lines except for those men-
tioned above. It will be incumbent for
those interested in this issue to pre-
sent comments during the notice and
comment period as agency discretion
is still very much in play for many
aspects of the rule.

Human Factors Management Plan
The act also directs PHMSA to

develop standards to reduce risks
associated with human factors, includ-
ing fatigue, in pipeline control cen-
ters.60 By June 1, 2008, PHMSA must
issue regulations to require pipeline
operators to develop, implement, and
submit for approval a human factors
management plan to reduce risks in
control centers. The plan must include
a maximum limit on the number of
hours a controller in a control center
can work. Addition-ally, by December
31, 2007, PHMSA must issue regula-
tions providing that, after a notice and
an opportunity for a hearing, if the
Secretary determines a pipeline has a
condition posing a threat to safety,
property, or the environment, the
pipeline operator must take corrective
action to remedy the condition.61

Increase in Training Grants and
Personnel
The PIPES Act also increases the

emergency response management
and training grants to state and local
governments, by four million dollars
each year, up to a total of ten million
per year.62 States had expressed con-
cern that the various requirements
since the enactment of PSIA needed to
be offset by an increase in federal to
state matching grant funds. The cur-

rent formula requires states to match
federal dollars 50/50. The PIPES Act
will, over a period of years, provide
significant additional dollars to states
by requiring them to only match 20
percent of federal grants. It remains to
be seen whether the states will contin-
ue to fund pipeline safety programs
moving forward as has been the case
in the past or whether their resolve
will be undermined by other more
pressing state budgetary priorities.
The PIPES Act also requires training

standards for emergency responders
to ensure that they have the ability to
protect nearby persons, property, and
the environment from the effects of
accidents involving pipelines. The
International Association of Fire-
fighters strongly supports the PIPES
Act’s requirements of training stan-
dards for emergency responders and
additional funding because the num-
ber of injuries resulting from gas and
hazardous liquid accidents can be sig-
nificantly reduced through appropri-
ate training. “It is extremely impor-
tant that emergency responders are
not simply trained, but are trained at a
level appropriate to their response.”63
The increase of funding will assure
that the firefighters and emergency
medical personnel are adequately
trained to “contain any release from a
safe distance, keep it from spreading,
and prevent people, property and the
environment from harmful expo-
sure.”64
In addition to ensuring that emer-

gency responders are trained, the
PIPES Act ensures PHMSA will be
able to carry out the Act’s safety
advances by increasing the number of
positions for pipeline inspection and
enforcement personnel from 100 in
fiscal year 2007 to 135 by 2010.65

Reassessment Inspections 
The PIPES Act, like PSIA, contains a

seven-year reassessment measure.
Most regrettably, Congress did not
incorporate the Bush Administra-

tion’s proposal to modify the seven-
year period for natural gas pipelines.
As Representative Robin Hayes
explained during the House debates,
the seven-year reassessment period
was a compromise between two ver-
sions of legislation and was not based
on scientific standards.66 Congress
ordered the Government Account-
ability Office (GAO) to audit the pro-
gram and determine the optimum
period for conducting inspections.
After interviewing 52 operators, the
GAO released its report in September
2006 with the conclusion that the
seven-year requirement is too “con-
servative” and does not adequately
address PSIA’s safety objectives.67
The GAO noted that inspections, to
date, have revealed few serious prob-
lems that would not have been dis-
covered during other inspections
leading some to believe that serious
pipeline incidents involving corrosion
are rare.68 The majority of the opera-
tors interviewed believed that they
could safely reassess their pipelines
every ten, fifteen, or twenty years as
prescribed by industry standards.
Therefore, instead of a “one-size-fits-
all” approach, the GAO recommend-
ed a risk-based approach for reassess-
ment,69 which would factor in the age,
location, soil conditions, climate, met-
allurgy, and changing population near
a pipeline, making reassessments
appropriately tailored to the corrosion
threats faced by pipeline segments.70
In November 2006, Admiral Barrett

informed the Committee on Com-
merce, Science, and Transportation
that PHMSA strongly favored a “sys-
tems-based approach to assessing and
managing safety related risk” and
urged Congress to grant the Secretary
broader authority to adjust the inspec-
tion intervals on the basis of risk fac-
tors.71 According to Admiral Barrett, 

For integrity management pro-
grams to be effective, operators
must be free to focus on making

PIPES continued on page 10
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the best use of information as it
becomes available . . . reliance on
prescribed seven year retest
intervals as established in cur-
rent law goes against this
process. It seems a disincentive
to the continuous evaluation
and readjustment of a dynamic
systems approach that is a basic
element of an ongoing “whole-
health” review of a pipeline sys-
tem. The goal is to regularly and
systematically utilize the most
current information about the
pipeline system so that it may be
maintained to operate safely in
the best condition for the longest
amount of time.72
Wishing to avoid potential contro-

versy by repealing the fixed re-assess-
ment interval, Congress did not imple-
ment the GAO’s findings or PHMSA’s
wishes to permit pipeline operators to
reassess pipeline segments on a risk-
based approach. Instead Congress
extended the pre-existing federal man-
date and requested PHMSA review
the GAO’s findings and submit fur-
ther legislative recommendations to
Congress within 60 days of the PIPES
Act’s passage.73 In other words, it
dodged the issue altogether. 
At a recent congressional hearing,

however, PHMSA testified it has the
authority to waive the seven-year
reassessment interval on a case-by-case
basis.74 However, there is no estab-
lished agency procedure to consider or
grant specific waiver requests, although
the agency has been consulting with the
industry on waiver protocols since last
October. Affected pipeline companies
would be wise not only to work closely
with PHMSAofficials to understand the
mechanism and protocols to be used for
obtaining relief, but should be proactive
in doing so as the agency formulates
new regulatory language to comply
with the Congressional mandate. It is
unclear, however, whether many opera-
tors will choose to seek a waiver given
the potential for significant legal liabili-
ty should an incident occur while oper-

ating on the waiver.
Integrity Management and GAO’s
Recommendations
The PIPES Act also directs PHMSA

to take into consideration the recom-
mendations from the GAO’s report on
Integrity Management released in
September 2006, around the same time
as their report on the reassessment
period. PHMSA must review incident
reporting requirements and modify
reporting criteria by Dec-ember 31,
2007.75 As part of the PSIA, Congress
had directed the GAO to assess the
integrity management program’s
effects on public safety. The GAO
interviewed 51 gas pipeline operators,
surveyed all state pipeline agencies,
and interviewed agency officials,
pipeline safety advocacy groups, and
state pipeline agencies.76 The GAO
found that as of December 31, 2005,
operators had assessed 33 percent of
pipelines in HCAs and completed
over 2,000 repairs. This process is
highly beneficial for the approximate-
ly 68 percent of the population that
live near gas transmission pipelines. 
The integrity management program

is costly however, and most operators
were required to dedicate additional
resources in order to hire additional
staff or contractors to fulfill the pro-
gram’s assessment and documenta-
tion requirements. PHMSAdeveloped
tools to help inspectors, but the GAO
found that operators had still not
done enough in properly document-
ing their policies and procedures and
that factors such as the price of gas
should be reflected in the incident
reporting requirements.77 Thus, the
GAO’s recommendations include
revisions to the current definitions of
a reportable incident to consider
changes in the price of natural gas and
establishing consistent categories of
causes for incidents and leaks on all
gas pipeline reports.

Grants to Universities 
Through the PIPES Act, Congress

authorized the secretary to award

competitive grants to universities
with pipeline safety and security
expertise to establish and conduct
pipeline safety and technical assis-
tance programs, in conjunction with
PHMSA.78 The program can include
courses in safety and security of
pipeline systems, incident and risk
management, integrity management,
consequence modeling, detection of
encroachments and monitoring of
rights-of-way, and vulnerability
assessment of the systems. 

Miscellaneous Provisions
Other provisions of the PIPES Act

include bringing direct sales lateral
pipelines under federal oversight by
including them in the definition of a
gas pipeline facility; restoring pipe-
line operations that have been or are
anticipated to become disrupted by
manmade or natural disasters; and
reporting on the inadequacies of cur-
rent leak detection systems.79

Conclusion 
Almost every section of the PIPES

Act requires action by PHMSA. Thus,
before the regulations set forth in the
PIPES Act are actually implemented,
the secretary must receive input from
those affected by this law. The first
public meeting to discuss new statu-
tory requirements for low stress
pipelines occurred on February 12.80
PHMSA specifically requested infor-
mation on how the regulations will
impact the operators of low-stress
pipelines and the agency published a
supplemental notice of proposed rule-
making in the Federal Register on
May 18.
The lesson for the interstate pipeline

industry is clear: Companies that
stand to be affected by the newly
enacted PIPES Act and upcoming
interpretive rulemaking procedures at
the PHMSA, the DOT’s Office of
General Counsel, and the Office of
Management and Budget would be
prudent to weigh in with federal reg-
ulators at the earliest opportunity in



order to protect their vital business
interests.
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